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Statement of the Case:

This is an appeal from a judgment of the United States

District Court for the Southern District of California,

Central Division, Honorable Harry C. Westover, District

Judge, rendered upon appellee's motion for summary judg-

ment and entered November 21, 1951 [R. 88-89].

Jurisdictional Statement :

The jurisdiction of the Court is invoked under Title

28 U. S. C, Section 1291.
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The Proceedings Below:

The action in the court below was for a declaratory

judgment that the warrant for the deportation of appellant

issued by the Secretary of Labor on August 13, 1930, is

void and without force or effect and for an injunction

restraining the appellee from proceeding against the ap-

pellant under the warrant, pursuant to the provisions of

Section 20 of the Immigration Act of February 5, 1917,

as amended by Section 23 of the Internal Security Act of

1950 (8 U. S. C. 156). Jurisdiction of the court below

was invoked under the Act of June 13, 1934, as amended

(Tit. 28 U. S. C, Sec. 400). After issue was joined,

appellee moved for summary judgment upon affidavits

[R. 20-42] and following written and oral argument,

judgment was rendered in accordance with the motion.

Summary of Argument:

Appellant contends that before the effective date of the

amendments made by the Internal Security Act of 1950

to Section 20 of the Immigration Act of 1917, the depor-

tation order against him had become spent of its effect

and functus officio by virtue of unexcused lapse of time;

and that since the decision of the Supreme Court of the

United States in United States v. Spector, 343 U. S.

(Adv. Ops.) 169, it has become apparent that the present

action is premature and as such should be dismissed. Hence,

the appellant contends that in accordance with the prin-

ciple of economy of judicial decision, this Court should

now vacate the judgment below and remand the case with

directions to dismiss the action for the reasons stated.
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Argument

:

I.

The Deportation Order Against the Appellant Was
Deprived of All Validity by the Failure of the

Government to Execute It During the Twenty

Years Between Its Issuance on August 23, 1930,

and the Enactment of the Internal Security Act

on September 23, 1950.

The doctrine of functus officio as applied to stale depor-

tation orders, is not a novel one. While it has not ap-

parently been applied heretofore in a case precisely like

the present, it has been recognized in two important lines

of decisions. Particularly clear in application and ex-

position is the opinion of Judge Wyzanski in the United

States District Court for the District of Massachusetts in

the case of United States ex rel. Janavaris v. Nicolls,

47 Fed. Supp. 201 (1942). There the habeas corpus

petitioner had been ordered deported in July, 1942, for

violation of landing regulations affecting foreign seamen.

Due to the unsettled conditions resulting from the war,

the government was unable to effect his deportation to

Greece, as provided in the order, or to give any assurance

that it could be effected in the future. The writ was

granted, the court holding that petitioner's detention under

the order for four months from July to October, was

unreasonable and should not be prolonged. In his opinion,

Judge Wyzanski developed the theory upon which he con-

cluded that the court was empowered to act:

"The theory on which the Court is given the power

to act is that the warrant of deportation, not having
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been able to be executed, is functus officio and the

alien is being held without any authority of law."

(P. 202.)

Similarly, in United States v. Parson, 22 Fed. Supp.

149 (reversed on other grounds sub nom. Graham v.

United States (C A. 9), 99 F. 2d 746), Judge Yank-

wich was called upon to consider the validity of a depor-

tation order issued some eighteen years before. He wrote

:

"The old warrant has become functus officio because

it was not executed within a reasonable time, and no

excuse for the delay appears." (P. 152.)

In both cases the courts cited and relied upon United

States v. Wallis (C. A. 2), 279 Fed. 401; Caranica v.

Nagle (C. A. 9), 28 F. 2d 955, and Self v. Nagle (G A.

9), 14 F. 2d 416. Those cases as well as Moraitis v.

Delaney (D. Md. 1942), 46 Fed. Supp. 425; parte Mat-

thews, 277 Fed. 857, and Saksagansky v. Weedin (C. A.

9), 53 F. 2d 13, hold that the validity of a deportation

order continues only for a reasonable period of time after

its issuance, the length of the period depending on the

particular circumstances of the case.

The government in its memoranda on the motion for

summary judgment here has sought to distinguish these

cases upon the ground that they were habeas corpus pro-

ceedings and hold only that an alien may not be continued

in custody under a stale deportation order. It contends

that they do not support the proposition that after a lapse

of a reasonable period of time the deportation order loses

all of its effect. This position ignores the reasoning of
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Judge Wyzanski in the Janavaris case and the logic under-

lying the rule.

It is true, of course, that all of these cases were habeas

corpus proceedings ; hence the issue and the only issue was

the authority of the government to retain custody of the

petitioner. If, however, the deportation order becomes

functus officio, as these cases hold, it is spent of all effect,

not merely of its power as an instrument of custody. The

government thus misreads the statement from the Caranica

case quoted at pages 4 and 5 of its original memorandum

on the motion for summary judgment. In saying that

"the utmost the courts can or will do is to discharge the

appellant from further imprisonment if the government

fails to execute the order of deportation within a reason-

able time," it is apparent that the court was speaking of

its power upon a petition for writ of habeas corpus. In

such a proceeding the only question before the court is the

authority of the respondent to hold the petitioner in cus-

tody; the broader question of the validity of the deporta-

tion order for other purposes is not open. But since they

hold the petitioner's imprisonment invalid squarely on the

basis that the stale deportation order has "no authority in

law" (Janavaris), these cases necessarily hold that the

deportation order after the lapse of a reasonable period

of time is spent of all force and effect and deprived of all

validity. Nor is it material that many of these cases were

decided adversely to the particular petitioner; this simply

reflects a finding that under the particular circumstances

the lapse of time was not unreasonable. The principle of



the cases remains clear and free from question by any

court which has considered the point.

That the theory of functus officio with respect to stale

deportation orders is not limited to their validity as a

basis for detaining deportees in custody appears from the

other principal line of cases relied upon by the appellant.

These are the decisions in naturalization or denaturaliza-

tion proceedings holding that ancient deportation orders

do not constitute a bar to the one nor a ground for the

other.

Thus in Petition of Popper (S. D. N. Y., 1948), 79

Fed. Supp. 530, the Immigration Service opposed the grant

of a petition for naturalization on the basis of the existence

of a deportation order issued in 1914. The court held

that the deportation proceedings for all practical purposes

constituted "a dead file serving no public purpose other

than to constitute a cloud upon the petitioner's existence."

To the same effect is In re Markiewicz (W. D. Pa. 1950),

90 Fed. Supp. 191.

It is true that in the Popper case the court attached some

importance to the fact that the government did not assert

any intention to attempt to carry out the deportation order

or the existence of present grounds for deportation. The

Popper case was nonetheless followed in United States v.

Schwartz (S. D. N. Y., 1949), 82 Fed. Supp. 933, where

the government informed the court that it still intended to

execute the deportation order. Other cases in this same

line include United States v. Jay, 84 Fed. Supp. 546;

United States v. Waskowski (C. A. 7), 158 F. 2d 962.
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The meaning of these cases is plain. Their effect is to

hold that a stale deportation order is not a bar to an

application for naturalization even to the extent of depriv-

ing residence in the United States subsequent to issuance

of the order of its character as lawful residence sufficient

to qualify the petitioner for naturalization. This result is

reached in spite of the fact that the standard form of

deportation order recites, as is the case here, that the

alien "has been found in the United States in violation of"

the applicable deportation statute. Thus these cases are

authority for the proposition that after the lapse of a

reasonable time a warrant of deportation is without any

force or effect even to the extent of disqualifying the

deportee from status as a lawful resident in the United

States. In short, under the doctrine of these cases such

an order loses its standing even as a record.

This result is consistent with the familiar rule of equity

that an injunction will be dissolved "when it is manifest

that its continuance would be useless." {High on Injunc-

tions, p. 1491; Delger v. Johnson, 44 Cal. 182.)

The government is allowed a reasonable time in which

to carry out a deportation order. Reason and justice re-

ject the claim that the order may stand as a threat to the

safety and security of the alien forever. After the lapse

of a reasonable period without execution of the order,

where the delay is not attributable to any action on the

part of the alien, the order must be regarded as stale and

void.
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II.

As a Result of the Decision of the United States Su-

preme Court in United States v. Spector, 343 U. S.

(Adv. Ops.) Page 169, It Has Become Apparent

That This Action Is Premature and as Such

Should Be Dismissed.

On April 7, 1952, the Supreme Court of the United

States announced its decision upon an appeal by the gov-

ernment from the dismissal of portions of an indictment

returned against this appellant charging violation of 8

U. S. C. 156(c). The opinion of the majority, delivered

by Mr. Justice Douglas, expressly reserved in the follow-

ing language the question whether the validity of the de-

portation order against appellant issued on August 13,

1930, may be put in issue by appellant upon his trial under

the indictment:

"Another question of constitutional law is pressed

upon us. It is that the statute must be declared un-

constitutional because it affords a defendant no op-

portunity to have the court which tries him pass on

the validity of the order of deportation. That ques-

tion was neither raised by the appellee nor briefed nor

argued here. If it had been, we might consider it.

See United States v. Curtiss-Wright Corp., 229 U. S.

304, 330. But when a single, naked question of con-

stitutionality is presented, we do not search for new

and different constitutional questions. Rather we re-

frain from passing on the constitutionality of a phase

of a statute until a stage has been reached where the

decision of the precise constitutional issue is neces-

sary. See United States v. Petrillo, supra.

It will be time to consider whether the validity of

the order of deportation may be tried in the criminal

trial either by the court or by the jury (c/. Yakus



v. United States, 321 U. S. 414; Cox v. United States,

332, U. S. 442), when and if the appellee seeks to

have it tried. That question is not foreclosed by this

opinion. We reserve decision on it."

The dissenting opinion of Mr. Justice Jackson and Mr.

Justice Frankfurter expressed the unequivocal view that

the statute in question is unconstitutional on its face be-

cause it fails to provide for review of the validity of the

deportation order in criminal prosecutions under it. The

same view was expressed in his dissent by Mr. Justice

Black.

When the action was filed in the court below, appellant

was fearful for the same reasons noted by the dissent of

Mr. Justice Jackson that the statute (8 U. S. C. 156(c))

was intended and might be construed to preclude review

of the validity of the deportation order in criminal pro-

ceedings under it. The purpose of the present action

plainly was to secure such review in an appropriate pro-

ceeding. The opinions in United States v. Spector, supra,

rendered approximately one year after the filing of this

action below, strongly indicate that such review will be

available to appellant upon his trial in the criminal case

and that its scope may even be broader than that afforded

him in the present action.

Under these circumstances it is evident that considera-

tion and determination of this appeal no longer is neces-

sary to secure to appellant his right to a judicial declaration

of the validity of the ancient deportation order against

him. This interpretation is buttressed not only by the

opinions in United States v. Spector, supra, but by such

decisions as Yakus v. United States, 321 U. S. 414, and

Cox v. United States, 332 U. S. 442. To the same effect
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see Centracchio v. Garrity (C. A. 1, July 25, 1952), 198

F. 2d (adv.) 382, where a petition to suppress evidence

in advance of an indictment against the petitioner was

dismissed and the judgment of the trial court against the

petitioner on the merits was vacated largely upon the

ground that the same issue could and would be determined

in the criminal case.

In the peculiar circumstances of the present action, the

application of the principle of economy of decision calls

for reversal of the judgment below with directions to

dismiss the action as premature. This court should not,

we submit, consider or decide upon the merits an appeal

from a judgment in a proceeding which is now shown not

to be ripe for decision. The action below was in equity

and was premised upon the belief that the appeal was

without adequate remedy at law. This no longer can be

said to be the case and, since the action thus now lacks

equity, it should be dismissed upon that ground.

Centracchio v. Garrity, supra.

It may be contended by appellee, as it was upon the

motion to vacate the judgment below previously filed by

appellant and denied by this court, that the present action

should not be dismissed because the deportation proceed-

ing against appellant is paramount and the criminal action

is a collateral matter. But this contention, while it may

reflect government policy, does not accurately describe

the situation confronting the appellant. For him neither

the deportation proceeding nor the criminal prosecution is

"paramount." Each is a sword of Damocles suspended
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above him and each carries its own freight of irreparable

loss to him. At the moment, so far as appellant is con-

cerned, the criminal proceeding presents the most immedi-

ate issue and cannot be so cavalierly disposed of with the

label "collateral." The government does not apparently

contend that the staleness of the deportation order would

not be open to attack in the criminal case if the issue of

validity of the order can be raised at all. Appellee be-

lieves that the entire issue is closed. But if, as we con-

tend, it is open, the scope of the review will be broad

enough to include the question of staleness as well as

other proper challenges to the validity of the order.

Conclusion.

It is respectfully submitted, therefore, that the judgment

of the court below should be reversed either upon the

merits because of the staleness of the deportation order,

or upon the ground that, as events have proved, the action

is premature and the same issue will be determined in

another proceeding.

Respectfully submitted,

Margolis & McTernan,

By John W. Porter,

Attorneys for Appellant,




